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STATEMENT OF THE CASE
This case involves a claim of violation of a confidentiality agreement between an
employer and former employee and a claim of a violation of the Idaho Trade Secrets Act I.C. 48801 et. seq.
COURSE OF PROCEEDINGS
This is an appeal from a Second Grant of Summary Judgment in favor of the
Defendants Amanda Schuler and Eikova Salon and Spa, LLC with respect to Plaintiff La Bella
Vita's claims for breach of a confidentiality agreement and a violation of the Idaho Trade Secrets
Act LC. 48-801 et seq.

STATEMENT OF FACTS
The Plaintiff La Bella Vita filed a complaint against the Defendants Amanda Schuler, Eikova
Salon and Spa, LLC and others on January 23 rd, 2012. During the course of proceedings all of
the other Defendants were dismissed except for Amanda Schuler and Eikova Salon and Spa,
LLC. After Affidavits were filed and a Hearing on a Motion for Summary Judgment was
concluded the Court entered a Memorandum Decision and Order on November 281'\ 2013
dismissing the Plaintiff's claims for breach of the confidentiality agreement and for violation of
the Idaho Trade Secrets Act.
This Court heard oral arguments and entered a Decision concerning that Appeal on uly
13th, 2015. The decision was captioned 2015 Opinion Number 65, filed July 13 th , 2015. The

citation is La B ella Vita, LLC v. Schuler 353 P.3d at 420, 158 Idaho 799 (Idaho 2015). The
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Supreme Court reversed the Decision of the District Court finding that there were genuine issues
of material fact regarding the allegations of breach of confidentiality and trade secrets.
On remand the District Court set the matter for trial as well as for dispositive motions.
The Defendant's filed a Second Motion for Summary Judgment on February 15 111, 2017.
Accompanying that Motion was the Affidavit of Amanda Schuler in Support of Second Motion
for Summary Judgment dated February 15 1' \ 2017. Limited R. p. 48.
Relying of the record of the district court and the Supreme Court Decision La Bella Vita
did not file any Affidavits in Opposition to the Second Motion for Summary Judgement. The
Plaintiff did file a Brief in Opposition to Second Motion for Summary Judgment arguing that the
court record, Supreme Court decision and the Affidavit of Amanda Schuler created questions of
fact the precluded Summary Judgment notwithstanding the second affidavit of Shuler. Limited R.
p. 57.
The Court entered a Memorandum Decision and Order on May 4th, 2017 entering
Summary Judgment against La Bella Vita, LLC for the second time. Limited R. p. 65. It
subsequently filed another Memorandum Decision and Order dated July 21 si, 2017. Limited R. p.
82. In that Memorandum Decision and Order the Court again granted Summary Judgment in
favor of the Defendant Schuler and Eikova finding that there was no material question of fact.
The Court filed an Amended Judgment on that same day, July 2 Pt, 2017. From the
Memorandum Decision and Order of July 21 si, 2017 and the Amended Judgment of the same day
comes this Appeal.
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ISSUES PRESENTED ON APPEAL

The district court erred as a matter of law in granting the Defendant Schuler and Eikova
Salon and Spa, LLC Summary Judgment finding that the Second Affidavit of Amanda Schuler
and her attached exhibits including the baby shower list (Exhibit AA) and photographs showing
Candy Davidson at the baby shower (Exhibit BB) eliminated any questions of fact and justified
the entry of Summary Judgment in favor of the Defendants.
The district court erred as a matter oflaw in granting summary judgment because the
Plaintiff had not filed a supplemental pleading in response to the Shuler's Affidavit in Support of
Second Motion for Summary Judgment. Court erred when it did not consider the entire court
record when it entered a second Summary Judgment in favor of the Defendants Amanda Shuler
and Eikova, LLC.

STAND ARD OF REVIEW

This standard ofreview is quoted directly from La Bella Vita v. Shuler 158 Idaho 799,
805, 353 P.3d 420, 426 (2015).
"When reviewing a ruling on a summary judgment motion, this Court applies
the same standard used by the district court. Wesco Autobody Supply, Inc. v. Ernest, 149 Idaho
881, 890, 243 P.3d 1069, 1078 (2010). "Under Rule 56(c) of the Idaho Rules of Civil Procedure,
summary judgment is proper if 'the pleadings, depositions, and admissions on file, together with
the affidavits, if any, show that there is no genuine issue as to any material fact and that the
moving party is entitled to a judgment as a matter of law."' Silicon Int'! Ore, LLC v. Monsanto
Co., 155 Idaho 538, 544, 314 P.3d 593, 599 (2013) (quoting I.R.C.P. 56(c)). If a review of the
evidence reveals no disputed issues of material fact, then summary judgment should be granted.
Smith v. Meridian Joint Sch. Dist. No. 2, 128 Idaho 7 14, 718-1 9, 918 P.2d 583 , 587-88 (1996).
"The burden of establishing the absence of a genuine issue of material fact is on the
moving party," and this Court" will construe the record in the light most favorable to the party
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opposing the motion for summary judgment, drawing all reasonable inferences in that party's
favor." Wesco Autobody, 149 Idaho at 890,243 P.3d at 1078. Given these standards, summary
judgment is improper " if reasonable persons could reach differing conclusions or draw
conflicting inferences from the evidence presented." McPheters v. Maile, 138 Idaho 391,394, 64
P.3d 317, 320 (2003). However, a" mere scintilla of evidence or only slight doubt as to the facts
is not sufficient to create a genuine issue of material fact for the purposes of summary
judgment." Van v. PortneufMed. Ctr., 147 Idaho 552,556,212 P.3d 982, 986 (2009).
The district court used a truncated version of this standard of review.
"The party opposing the motion for summary judgment cannot rest upon the mere allegations or
denials included in the pleadings, but must produce "evidence by way of affidavit or
deposition ... to contradict the assertions of the moving party." Ambrose By & Through Ambrose
v. Buhl Joint Sch. Dist. No. 412, 126 Idaho 581, 887 P.2d 1088, 1091 (Idaho Ct. App. 1994)
(internal citations omitted); see also, IDAHO R. CIV. P. 56( e)(2017). Such evidence must be
anchored in something more than mere speculation. See Ambrose, 126 Idaho at 584, 887 P.2d at
1091. A non-moving party's failure to make a showing sufficient to establish the existence of an
element essential to that party's case, on which that party will bear the burden of proof at trial,
requires the entry of summary judgment. See Celotex Corp. V Catrett, 477 U.S. 317, 322-23,
106 S.Ct. 2548, 2552-53, 91 L.Ed.2d 295 (1986)." Limited R. p. 96-97.

ARGUMENT
Supreme Court Decision

In its Decision of July 13 th, 2015, the Idaho Supreme Court stated
"there are genuine factual disputes regarding the information at issue in this case, specifically
whether it qualifies as confidential and trade secret. Furthermore, there is a dispute as to whether
this information was misappropriated, or taken and used, for Eikova's benefit. In moving for and
opposing Summary Judgment the parties supported their positions primarily with Affidavit
testimony from numerous employees and customers. Although there are numerous Affidavits the
testimony was substantially similar with certain important distinctions.
For example, in Opposing Summary Judgment, La Bella Vita relies on Affidavit testimony from
many of its clients describing how they were notified by representatives of Eikova. *** Although
lacking any direct evidence of misappropriation these affiants each imply that Eikova could only
have obtained this information from the records kept by La Bella Vita." La Bella Vita, LLC v.
Amanda Shuler and Eikova Salon and Spa, 158 Idaho 799, 353 P.3d 420, 428-429 (2015).
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The Court went on to further discuss the issue of a baby shower list which was utilized to
send invitations to Amanda Schuler's baby shower event. The Supreme Court made this
observation, "it is further undisputed that La Bella Vita's official client list was used to create or
supplement a mailing list for Schuler's baby shower invitations. There is a genuine dispute
however as to whether Davidson authorized the use of La Bella Vita's client list for that
purpose." La Bella Vita, LLC v. Schuler 353 P.3d at 429. After discussing the conflicting
testimony concerning the baby shower list the Court stated
"The testimony of Combs and Schuler regarding the baby shower list, however, is directly
contradicted by Davidson's Affidavit testimony. In Opposition to Summary Judgment Davidson
testified that '[Schuler] was never directed by me to clean up the La Bella Vita customer list and
give it to Combs for the purpose of sending out invitations for the baby shower.' Further,
Davidson unequivocally declared 'I never stated or admitted to anyone that the client list was
given to Combs for the purpose of sending out baby shower invitations and that "use of the client
list for that purpose was not authorized.' Thus, Davidson flatly denies authorizing use of La
Bella Vita's client list for the purpose of developing the invitation list for Schuler's baby
shower." La Bella Vita, LLC v. Schuler 353 P.3d at 430.
The Court stated clearly "the conflicting testimony regarding the genesis of the baby
shower list creates a genuine factual dispute which simply cannot be construed against La Bella
Vita on Summary Judgment." La Bella Vita, LLC v. Schuler 353 P.3d at 431.
The Court made this observation with respect to the status of the case on Summary
Judgment in its opinion,
"based upon a thorough review of the record, there are three genuine disputes of material fact
which render this case inappropriate for Summary Adjudication. First, there is a dispute
surrounding the baby shower list, specifically whether Davidson authorized the use and release
of La Bella Vita's official client list in generating or supplementing the invitation list for the
baby shower being thrown in Schuler's honor. Second, there is a dispute about La Bella Vita's
business practices and whether these practices compromised the confidentiality of its official
client list and other client related information. Third, there is a dispute regarding whether Schuler
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actually took and used any confidential information in the creation of promotion of Eikova." La
Bella Vita, LLC v. Schuler 353 P.3d at 429.

Shuler's Affidavit in Support of Second Motion for Summary Judgment
On February 15th , 2017 Amanda Schuler filed an Affidavit in Support of Second Motion
for Summary Judgment. For the first time in this litigation the baby shower list appeared.

Schuler's Affidavit Ex. AA Limited R. p. 52.
In further support of the Motion for Summary Judgment Schuler produced photographs
of the baby shower contending that the Plaintiff Candy Davidson had attended. Schuler Affidavit

Ex. BB Limited Record Attachment to the Record
Schuler claimed the list was "out in the open" and was used to" make notes about gifts
that were given to her by those that came to the baby shower". Shuler goes on to say "there were
no names on the list that were unknown to me, or confidential." Even though the Affidavit
attaches the baby shower list and includes photographs of the baby shower this do not change the
status of the case. La Bella Vita's position is that the use of the baby shower list was not
authorized by Candi Davidson. Cl. R. 198.
Furthermore, Shuler's baby shower list fails to account for at least 4 other people who
were not on the baby shower list but were solicited by Shuler at the time she left La Bella Vita 2
years later. See the affidavits of Elizabeth Jackson R. p. 90, Angela Burget R. 77, Margaret
Beatty R. 84, Lorrie White R. 94. The Supreme Court specifically noted the affidavit of Beatty
in its opinion discussing the issue of client contact from confidential information. La Bella Vita,

LLC v. Schuler 353 P.3d at 435.
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It is important to note that Amanda Schuler was the office manager at this time and was charged

with the responsibility of keeping this information confidential. Cl. R. 105-106, Cl. R. 196.
Further, the list that Ms. Schuler refers to was not in the form contained in the records of La
Bella Vita. As Ms. Schuler claimed in her Affidavit the baby shower list was given to Ms.
Comstock who in tum converted it into a mailing list. Affidavit Schuler Limited R. p. 49. R. 107.
In this form there would be no reason to think that this mailing list was confidential information.
More importantly, the person responsible for assuring that this information was kept
confidential was Amanda Schuler in light of her position as the Office Manager.
The efforts by Shuler to flesh out the events at the baby shower, by including the baby
shower list and photos showing Candi Davidson in attendance do not eliminate the questions of
fact pointed out by the Supreme Court in its decision of July 13 th , 2015. The Affidavit of Candy
Davidson makes clear that she did not authorize the list to be used for the purposes described by
Schuler. In light of the failure of Schuler to eliminate the questions of fact pointed out by the
Supreme Court, the District Court erred in granting Summary Judgment.

District Court Opinion
In it's Decision the Court stated,
"In remanding this case the Idaho Supreme Court pin pointed 'three genuine disputes of material
fact' which initially rendered this case inappropriate for Summary Judgment. All of these
concerns revolved around the baby shower list." As our Supreme Court explained "Thus, the
Idaho Supreme Court recognized the baby shower list was key to whether the information used
by the Defendants in the promotion of Eikova qualified as confidential and a trade secret and
therefore whether a misappropriation had actually occurred. First, the Court found there was a
remaining question of fact as to whether the Plaintiff authorized the use and release of the
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information contained in the baby shower list. A second and related fact issue was whether the
Plaintiffs business practices kept such client information confidential. Lastly, the Court
identified a question of fact as to whether the Defendant Schuler took and used any confidential
information in the creation and promotion of Eikova." Limited R. pp. 93-94.

The Court went on to say that
"the Defendant's Second Motion Summary Judgment focused on those issues identified
by the Supreme Court and hinged on the Defendant's recent discovery of the original baby
shower list, photos taken during the baby shower itself, and the updated Affidavit of Amanda
Schuler." Limited R. p. 94.
The Court took the position that the Second Affidavit of Miss Schuler was unchallenged by the
Plaintiff.
The Court went on to say
"this Court's decision to grant Summary Judgment turned on the lack of contrary Affidavits or
other evidence. In response to the Defendant's Second Motion for Summary Judgment the
Plaintiff submitted an Opposition Brief but declined to present any new evidence. Instead, the
Plaintiff relied the existing record and the 2013 Affidavit of Candy Bernard Davidson. Limited
R. p. 95.

With respect to the Plaintiffs contention that the existing record created material questions of
fact which were not overcome by the Defendant's Affidavit in Support of Second Motion for
Summary Judgment the district court stated this
"however, that Affidavit was nearly four years old and having only been submitted in response to
the Defendant's First Motion for Summary Judgment. As such, Ms. Bernard Davidson's
Affidavit could offer nothing to counter the newly discovered evidence provided by the
Defendant's in support of the Second Motion for Summary Judgment."
Limited R. 95-96

The Court went on to say,
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"while a Plaintiff also alluded to the Defendant's alleged use of confidential information outside
of the baby shower list the Plaintiff offered no actual evidence to verify that claim."
The Court went on to talk about the Affidavit of J era Dalley and said this,
"with respect to the input of information into Eikova computer, however, like the Affidavit of
Candy Bernard Davidson Jera Dalley's deposition had been conducted several years before the
actual baby shower list and could not speak to the names included on that list." Limited R. p. 96
At page 16 of the Court's Decision the Court again suggested that because the Affidavit
of Candy Davidson and the Deposition Testimony of Jera Dalley were four years old and did not
address the Second Affidavit of Amanda Schuler that the Plaintiff's had failed to meet their
obligation under the Rules of Civil Procedure to present actual evidence in Opposition to the
Second Motion for Summary Judgment. Limited R. 97 The District Court essentially found that it
did not have to take a look at the entire record in this case but was only obligated to take a look
at the record subsequent to the filing of the Second Affidavit of Amanda Schuler.
Of critical importance was the Court's finding at page 16 of its Decision where the Court
stated,
"Furthermore, if the Plaintiff had evidence the Defendant's improperly used client information
outside of the information included on the baby shower list then the Plaintiff was obligated to
present that information in Opposition to Summary Judgment.*** However, the Plaintiff instead
elected to rely solely on the affidavits, exhibits, and briefs which had been filed prior to the
discovery of the original baby shower list, the production of the baby shower photographs, and
the Affidavit of Defendant Schuler. The prior evidence cited by the Plaintiff did not address the
new evidence presented by the Defendants. Limited R. 98
The Court observed
"the only evidence currently on record establishes that the baby shower list was created and used
by individuals who were not employed by the Plaintiff. At the baby shower those same nonemployees both used the baby shower list to write down information about the gifts that were
given. Ms. Bernard Davidson, the sole owner of the Plaintiff's salon, was in attendance at the
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baby shower were the list which included information about La Bella Vita clients, was being
used." Limited R. I 00

Comstock and Shuler's affidavits claim that Candy Davidson authorized the use of the
baby shower list and was personally involved in creation and distribution to non-employees. As
Ms. Davidson pointed out in her Affidavit she did not authorize the use of the confidential
information for that purpose. In addition, there is an explanation for the creation of the baby
shower list different than claimed by Shuler. The affidavit testimony of Jodi Espindola states
that Shuler used an employee to gather and organize confidential information to prepare the
mailing list. Cl. R. 186. There is no showing that Ms. Davidson actually saw the list and it is
disputed that Ms. Davidson approved the creation of the list from confidential information. The
Affidavit of Ms. Davidson stating that she did not allow this to happen creates a genuine issue of
material fact.
In addition, the Court failed to take into consideration the affidavit testimony of Margaret
Beatty which states unequivocally that her information was confidential and that she was
surprised to find out that her appointment had been moved to Eikova. Cl. R. 84.
It's important to note that Margaret Beatty's name does not appear on the baby shower
list. This is true for other persons signing affidavits including Jackson R. p. 90, Burget R. p77,
and White R. p.94. This certainly creates the inference that Schuler or one of her proteges
accessed confidential infonnation for an improper purpose.
Finally, there's the issue of Schuler's responsibilities as the Office Manager to maintain
the confidentiality of this information even if it was used for her own baby shower. The baby
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shower occurred in February of 2009. Schuler did not leave until nearly two years later.
There's no evidence to indicate that baby shower list was in constant circulation during
this period of time or was being used for public purposes. A material question of fact arises as to
whether or not Schuler, who produced the Affidavit in Support of her Motion for Summary
Judgment retained and kept that information confidential from the time that it was used at the
baby shower until she actually left. Implicit in the arguments that are being made is that in the
event that this confidential information lost its confidential status, that there's no way in which
this information could ever acquire its confidential status again. Or, alternatively, the subsequent
use of the information would be a violation of the confidentiality agreement or the Idaho Trade
Secrets Act. That too is a question of fact for the jury to decide.
The Court committed error when it failed to consider the Affidavit of Ms. Davidson fl atly
disputing that she ever authorized the use of the information for that purpose.
The Court also committed error when it decided to rely solely upon the affidavit
testimony of Amanda Schuler and failed to look at the entire record with respect to other
suggestions that Schuler had misappropriated other confidential information as for example, the
Affidavit of Margaret Beatty. R. 84.
Further, the Court committed error when it refused to consider the testimony of Jera
Dalley who testified that she was given information including the baby shower list to input into
the Eikova computer.
This creates the clear question of fact as to whether Schuler used a more than the baby
shower list to create Eikova, her new business. All of these create question of fact which should
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have been reserved for trial.

ATTORNEY'S FEES ON APPEAL
The Appellant is claiming attorney's fees on appeal in accordance with the terms
of the Confidentiality Agreement Cl. R. 131 and in accordance with I.C. 12-120 (3).

CONCLUSION
The Court should overturn the grant of Summary Judgment and the case should be
remanded back to the District Court for trial in order to resolve the questions of fact which exist
with respect to this case.

David H. Maguire
Attorney for Plaintiff!Appellant
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